






























































































































































































































































ORDER DENYING THE SECRETARY'S 
MOTION FOR RECONSIDERATION 

These proceedings involve citations issued as a consequence ofMSHA's investigation 
following a fatal roof fall that occurred at Laurel Run Mining Company's Holden 20-DB Mine 
on July 25, 1995. Before me for consideration is the Secretary's August 5, 1997, Motion for 
Reconsideration of the June 9, 1997, Order Granting Respondents' Motion to Strike two of the 
Secretary's witnesses (19 FMSHRC 1229),1 the respondents' August 21, 1997, Opposition, and, 
the Secretary's August 27-, 1997, Response. The June 9 Order was issued after the Secretary, 
relying on the miner witness privilege in Rule 62,2 refused to disclose the identity of these 
witnesses to the respondents prior to two days prior to the scheduled hearing. 

As a threshold matter, I am not persuaded by the respondents' opposition that the 
Secretary's request for reconsideration is untimely. The presiding judge has broad discretion 
in discovery matters, and I am not unmindful of the serious nature of the sanctions imposed. 
Accordingly, the respondents' request that the Secretary's Motion for Reconsideration should be 
denied as untimely IS DENIED. The merits of the Secretary's request for reconsideration are 
discussed below. 

Backwund 

On May 28, 1997, and June 2, 1997, I issued Orders, in response to the Respondents' 
motion to compel, compelling the Secretary to disclose the names of all witnesses she intended 
to call in these proceedings who formerly were employed by Laurel Run Mining Company but 
who are no longer working as "miners" in the mining industry. The Orders, noting the plain 
meaning of the operable term "a miner" in Commission Rule 62, rejected the Secretary's overly 
broad interpretation that the miner witness privilege should apply to anyone who ever worked in 

1 The underlying May 28, 1997, Order compelling disclosure was issued after the subject 
witnesses were identified in camera. This Order denied the respondents' Motion to Compel with 
respect to two miners that are currently employed as miners by other operators. Although the 
May 28 Order initially required the Secretary to disclose the names of three former miner 
witnesses, the Secretary subsequently decided to call only two of these witnesses. Accordingly, 
two witnesses have been stricken in these matters. 

2 Commission Rule 62, 29 C.F .R. § 2700.62 provides: 

A judge shall not, until two days before a hearing, disclose or order 
a person to disclose to an operator or his agent the name of a miner 
who is expected by the judge to testify or whom a party expects to 
summon or call as a witness. 
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a mine, regardless of the duration of past mining employment and the relevancy and timeliness of 
such employme~t to the case at hand. 

The Secretary filed a Petition for Interlocutory Review with the Commission on June 5, 
1997. The Commission denied the Secretary's petition on June 6, 1997, on the ground that the 
Secretary failed to demonstrate that "immediate review may materially advance the fmal 
disposition" of these proceedings. In denying the Secretary's petition, the Commission noted 
that it .. takes no position on the question of the definition of'miner' under Commission 
Procedural Rule 62,29 C.F.R. § 2700.62." Thus, the Commission preserved the Secretazy's ri~ht 
of appeal on this issue. The Commission's June 6 Order, in effect, left undisturbed the May 28 
and June 2, 1997, Orders granting the respondents' Motion to Compel. 

The Secretary could have avoided sanctions in this case, and retained her right to appeal 
this discovery issue, by disclosing the identity of her former miner witnesses on Monday, 
June 9, 1997, the first business day following the Commission's June 6 denial of interlocutory 
review. Surely disclosing the identity of these former miner witnesses six days prior to trial, 
rather than two days prior to trial, was not prejudicial to the Secretary's case and would not have 
placed these witnesses in jeopardy.3 Instead, on June 6, 1997, shortly after the release of the 
Commission's Order denying review, the Secretary filed a Response to the Court's Order 
compelling the Secretary to identify her former miner witnesses. In her response, despite the 
Commission's denial of her Petition for Interlocutory Review, the Secretary stated she 
"respectfully refuses to disclose the identity of her miner witnesses unti19:00 a.m. on Friday, 
June 13, 1997 (emphasis added)." Sec'y's Response, p. 2. 

The respondents filed a Motion for Sanctions on June 9, 1997, based on the Secretary's 
continued refusal to disclose her non-miner witnesses. The respondents sought dismissal of 
these proceedings with prejudice. In the alternative, the respondents requested that the 
Secretary's undisclosed witnesses be stricken. 

On June 9, 1997, I denied the respondents' motion to dismiss. Noting that the Secretary's 
continued refusal to abide by the May 28 and June 2, 1997, Orders left me no other alternative, 
the June 9, 1997, Order granted the respondents' motion to strike the three undisclosed 
witnesses. 

3 The subject witnesses have not been employed by Laurel Run Mining Company for 
over two years and are not currently employed in the mining industry. These witnesses provided 
statements to MSHA in the presence of the respondents during MSHA's accident investigation. 
These witnesses were also deposed by Laurel Run's counsel in a related civil suit. In short, it is 
undisputed that the identity of these individuals, as well as their anticipated testimony, is well 
known to the respondents. Thus, even if the Secretary prevailed on appeal on this Rule 62 issue, 
the subject June 2,1997, Order compelling disclosure would be harmless error. 
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The hearing in these proceedings commenced on June 1 7, 1997, in Charleston, 
West Virginia. After four days of hearings the proceedings were recessed and scheduled for 
resumption on September 9, 1997. On August 5, 1997, the Secretary filed a Motion for 
Reconsideration of the June 9 Order granting the respondents' Motion to Strike. In her motion, 
the Secretary represents she now is prepared to immediately disclose the names of the subject 
witnesses. 

The Secretary, citing the respondents' June 9 motion to strike, asserts her immediate 
disclosure prior to resuming the trial will remove any alleged prejudice by the respondents that 
they are unable "to adequately prepare for the hearing without the disclosure of the Secretary's 
witnesses." The Secretary also asserts that the testimony of the stricken witnesses is crucial and 
necessary for a complete record. Finally, the Secretary relies on a January 22, 1997, Order issued 
by Judge Manning as support for her interpretation that former miners are entitled to the miner 
witness privilege in Rule 62. See 19 FMSHRC 220. 

Discussion 

The Secretary's current willingness to identify the stricken witnesses during this recess 
period is too late. The respondents are entitled to the timely disclosure of all of the Secretary's 
intended witnesses prior to trial in order facilitate their preparation. 

With respect to the remaining contention of the Secretary, Judge Manning ruled witnesses 
were covered under the Rule 62 miner witness provisions even if they were no longer employed 
by the respondent operator. However, Judge Manning's decision does not reflect whether the 
witnesses granted the miner witness privilege under Rule 62 were employed by other operators in 
the mining industry.4 Judge Manning's decision also does not address the distinction between 
the informant's privilege in Rule 61 that protects anonymity5 and the miner witness privilege in 
Rule 62 that sets the time period for disclosin~ the identity of miner witnesses. 

As discussed in the May 28 Order, the informant's privilege is .iritended to encourage 
individuals to discuss alleged Mine Act violations with government officials by protecting their 
anonymity, and, thus, minimizing their exposure to retaliation or harassment. Although Rule 61 
limits the applicability of the informant's privilege to miners, the Commission, in the interest of 

4 Judge Manning concluded, "[i]t appears that some of the Secretary's miner witnesses in 
these cases are no longer employed [by the respondent]." 19 FMSHRC at 222. 

5 Commission Rule 61, 29 C.F.R. § 2700.61 provides: 

A judge shall not, except in extraordinary circumstances, disclose 
or order a person to disclose to an operator or his agent the name of 
an informant who is a miner. 
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encouraging the free flow of information to MSHA personnel by protecting anonymity, has 
concluded the informant's privilege applies to non-miners as well. Sec y o/blo Logan v. Bright 
Coal Co., 6 FMSHRC 2520,2524 (November 1984). 

Here, the Secretary seeks to extend the broad application of the informant's privilege in 
Rule 61, which is applied to anyone regardless of employment status, to the miner witness 
privilege in Rule 62. An informant's privilege is predicated on anonymity. Once an informer is 
designated by the Secretary as an intended witness, that individual ceases to be an anonymous 
informant and becomes a witness. 

Once an individual is designated as a witness, Rule 62 confers upon the Secretary the 
privilege to delay disclosing the witness until two days prior to the scheduled hearing if the 
witness is "a miner." The Secretary is entitled to the miner witness privilege even if the witness 
is employed by an operator that is not the respondent. Application of this privilege is consistent 
with Congressional concern regarding the possibility of retaliation against miners who participate 
in enforcement proceedings brought by the Secretary pursuant to the Mine Act. Bright, 6 
FMSHRC at 2524. However, if the rationale for the privilege does not exist, the privilege is not 
applicable. There is little potential for retaliation by a mine operator against a witness identified 
by the Secretary during the brief pretrial witness list exchange period if that witness is no longer 
employed in the mining industry.6 

Finally, the informant's privilege is a qualified privilege. For, in the final analysis, due 
process entitles the respondent to confront witnesses. Thus, even in instances where complete 
anonymity is desired, when disclosure is essential to the fair determination of a case, the 
informant's privilege must yield or the case may be dismissed. Roviaro v. United States, 353 
U.S. 53, 60-61 (1957). In such cases, the court must determine whether a party's need for 
disclosure outweighs the public interest in maintaining the privilege. Bright, 6 FMSHRC at 2526. 

So too, the miner witness privilege is a qu~lified privilege.7 In this instance, given the 
Commission's denial of interlocutory review, compelling the Secretary's disclosure of intended 
witnesses on Monday, June 9, rather than Friday, June 13, 1997, particularly when the identity 
and expected testimony of the prospective witnesses are known to the respondents, does not 

6 There may be extraordinary circumstances, not present here, where the Secretary may 
invoke the miner witness privilege for someone who is not currently a miner, such as for a 
recently laid-off miner subject to recall. However these cases can be dealt with on a-case-by
case basis and do not warrant extending the miner witness privilege to anyone who ever worked 
as a miner. 

7 For example, disclosure of miner witnesses two days prior to trial in a case where the 
Secretary sought to call numerous miner witnesses, may preclude the operator from adequately 
preparing for trial. Upon such a showing, the miner witness privilege must yield to due process: 
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diminish the public interest in maintaining the miner witness privilege, even if the privilege was 
applicable in these proceedings. 

The necessity for striking a witness, particularly in this case involving a fatality, 
is unfortunate. However, it is fundamental that orders issued by a presiding judge compe~ing 
discovery are not advisory in nature, or subject to the approval of the party seeking to avoid 
disclosure. A judge's discovery order is, however, subject to appellate scrutiny. The Secretary 
appealed to the Commission, and in a divided opinion, did not prevail. 8 Our system oflaws 
requires obedience to the majority opinion rather than the dissenting opinion. The government 
must be held to a high standard of conduct in judicial proceedings. If the record is incomplete, it 
is due to the actions of the Secretary. 

Rule 59, 29 C.F.R. § 2700.59, authorizes the presiding judge "to make such orders with 
regard to [a failure to comply with an order compelling discovery] as are just and appropriate." 
Under the circumstances of this case, striking the Secretary's witnesses is not only just 
and appropriate, it is essential to the integrity of the judicial process. 

ACCORDINGLY, the Secretary's Motion for Reconsideration IS DENIED. The . 

hearing in these proceedings will resume as scheduled at 9:00a.m., Tuesday, September 9 
through Friday, September 12, 1997, if necessary, in Charleston, West Virginia, at the 
following location: 

Kanawha County Courthouse 
409 Virginia Street East 
County Commission Courtroom, First Floor 
Charleston, West Virginia 

Administrative Law Judge 

8 In fact, the Commission, in effect, granted the relief sought by the Secretary by 
preserving the Secretary's right of appeal on the Rule 62 question. 
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